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Abstract: International commercial surrogacy (ICS) has grown especially in the 
last two decades with the advancement in assisted reproductive technologies. It 
has become a global phenomena and business industry worth several billions 
of USD a year, which raises many political, legal and ethical issues. This article 
examines how regulations and laws on surrogacy vary across the countries. Some 
European countries such as the UK allow altruistic surrogacy, but ban commer-
cial surrogacy, while France, Germany and Italy prohibit all forms of surrogacy. 
In addition to legal perspective, this Article analyses ICS from theological, femi-
nist and liberal point of view. While most of the Christian Churches are against 
surrogacy and other forms of assisted reproductive technologies (ART), Islam 
allows certain aspects of assisted reproductive technologies, whereas Judaism, 
Hinduism and Buddhism allow all forms of ART. From the feminist perspective 
ICS is a form of slavery that exploits female body through the financial entice-
ments in the same way, as does the prostitution. Feminists see surrogacy as a 
violation of the rights of children and women. Liberals, on the other hand, argue 
that surrogacy represent the right to one’s personal autonomy, and to prohibit the 
practice would be a violation of women’s rights to self determination. 
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1. INTRODUCTION

Assisted reproduction had a major breakthrough in the last three decades 
of the 20th century with a birth of the world’s first “test tube baby” conceived 
with in vitro fertilisation (IVF) in 1978. At that time, IVF was a rather con-
troversial procedure, some even considered it as a medical miracle, but since 
then it has become widely accepted procedure and treatment for infertility 
helping millions of babies to be born. Robert Edwards2 was awarded the No-
bel prize in 2010 for the development of human in vitro fertilization (IVF) 
therapy, but as rightly noted by Biggers, Edwards’ work should not be con-
sidered as “a quantum event,” but as an important contribution, which was 
built on “the efforts of many earlier workers in the fields of reproductive en-
docrinology and development.3”IVF is just one of the procedures that led to 
further developments in reproductive medicine. 

This Article analyses political and ethical implications of international 
commercial surrogacy from legal, theological, but also feminist and liberal 
perspective. Before proceeding further with the analysis, it is important to 
make here distinctions between basic terms that are used in this Article. In 
general, two kinds of surrogacy can be distinguished: traditional surrogacy 
and gestational surrogacy. To put it simply, traditional surrogacy is when a 
surrogate carries a baby conceived with her own egg and the sperm of an 
intended parent or sperm donor. Gestational surrogacy is when a surrogate 
carries a baby conceived with the egg of an intended parent or egg donor 
that is fertilized with the sperm of an intended parent or sperm donor. It is 
also important to make a short remark on distinction between altruistic and 
commercial surrogacy. Altruistic surrogacy refers to arrangement between 
a surrogate mother and intended parents that does not involve financial or 
any other form of compensation, whereas in commercial surrogacy arrange-
ments, a surrogate mother is financially or otherwise compensated. This ar-
ticle is limited to gestational surrogacy, and more specifically international 
commercial surrogacy. International commercial surrogacy (ICS) could be 
defined as a practice when (an) intended parent(s) in one country hire(s) a 
woman in another country to bear a child on their (hers/his) behalf. Inter-
national commercial surrogacy has grown especially in the last two decades 

2 For more on development of IVF by Edwards see Martin H. Johnson, “Robert Edwards: the path to IVF,” 
Reproductive Biomedicine Online 23, no. 2 (August 2011): 245-262. https://www.ncbi.nlm.nih.gov/pmc/ar-
ticles/PMC3171154/
3 John D. Biggers, “IVF and embryo transfer: historical origin and development,” Reproductive Biomedicine Online 
25, no. 2 (August 2012): 118. https://www.rbmojournal.com/action/showPdf?pii=S1472-6483%2812%2900292-1 
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with the advancement in assisted reproductive technologies, but also with the 
evolution of institution of marriage and family. Traditional concept of family 
and heterosexual marriages has changed; many countries have legalized same-
sex couples and single parents and stepfamilies are becoming increasingly 
socially acceptable. International commercial surrogacy has become a global 
phenomena and business industry worth billions of USD a year. Reproductive 
tourism, cross-border reproductive care, fertility tourism, reproductive exile, 
as some call it, raises many political, legal and ethical issues.

One of the first problems that a researcher faces when analyzing interna-
tional commercial surrogacy is that the accurate data or statics on the prac-
tice are very limited and not reliable. This is for at least two reasons: firstly, 
gestational surrogacy is often recorded as an IVF procedure and secondly, 
in many countries gestational surrogacy is not regulated legally, and in some 
countries even prohibited, which means that there is no formal reporting 
mechanism as such might lead to potential criminal prosecution.4 How can 
we than argue that the commercial surrogacy is on the rise, as we don’t have 
quantitative data to support the claim? One of the main arguments found in 
the literature is the fact that number of agencies and clinics that facilitate sur-
rogacy arrangements is on the rise as well as that there is increased media at-
tention on the issue.5 Even in the countries where surrogacy is forbidden such 
as for example countries of the Western Balkans, there are more and more 
surrogate testimonies and stories.6 There are also court proceedings, some-
times even scandals, involving the surrogacy that get a lot of media attention.

This article proceeds as follows. First it looks briefly on legal aspects of 
surrogacy in European countries, and then it looks at how major religions 
view surrogacy and other forms of assisted reproductive medicine. The Ar-
ticle further explores a feminist and liberal debate on surrogacy, and finally 
provides conclusion and recommendations. 

4 Laurence Brunet et al. “A Comparative Study on the Regime of Surrogacy in EU Member States,” European Par-
liament, Study PE 474.403 (May 2013): 9. https://www.europarl.europa.eu/RegData/etudes/STUD/2013/474403/
IPOL-JURI_ET(2013)474403_EN.pdf
5 ibid
6 see for example testimony of a Croatian woman who hired a surrogacy mother in Ukraine https://www.
telegram.hr/price/moju-kcer-rodila-je-surogat-mama-iz-ukrajine-nisam-jedina-u-hrvatskoj-ali-sam-prva-
koja-govori-za-medije/ 
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2. LEGAL PERSPECTIVE

Although international commercial surrogacy has been on the rise, there 
is no international law specifically governing surrogacy. Owing to the com-
plexity and controversy of the surrogacy, it will still take some time for its 
regulation at the international level. Therefore, any legal matters arising in the 
connection with surrogacy are left to be regulated by individual nation state. 
However, these regulations and laws vary across the countries even among 
the EU member states, thus creating legal difficulties and limbos especially 
for children born out of surrogacy arrangements. Some EU countries France, 
Germany and Italy prohibit all forms of surrogacy, while others such as Greece 
allow altruistic surrogacy. Greece has adopted relatively tolerant and progres-
sive legal framework on surrogacy arrangements since 2002. Although the law 
only allows altruistic surrogacy, it does however provide for the coverage of 
“reasonable expenses” for surrogate mothers.7 These legal variations among 
the EU member states stem from the fact that matters that arise from sur-
rogacy are a national competence regulated by family or private law of each 
EU member state. However, Rigon and Chateau argue that the Article 81(3)8 
of the Treaty on the Functioning of the European Union (TFEU) empowers 
EU to act on those aspects of surrogacy that have cross-border implications.9

As for the countries of former Yugoslavia, surrogacy is not regulated, ex-
cept in the Northern Macedonia, which has allowed surrogacy since 2014. 
There is an increasing number of couples in Croatia, Bosnia and Herzegovina 
and Serbia that hire surrogate mothers, mostly in Ukraine, to bear a child on 
their behalf. Serbia is working on Civic code that would allow surrogacy, even 
the commercial; the provisions of the code provide that surrogates are paid 
between 8.000 to 15.000 euros. We are yet to see whether this rather liberal 
civic code would ever be adopted. When it comes to regulation of surrogacy 
arrangements, European states can be grouped into three large categories: 

1. states which prohibit surrogacy (France, Italy, Hungary, Germany, Swit-
zerland, Austria). Surrogacy is banned on the grounds that it violates the 
7 The Greek National Independent Authority for Medically Assisted Reproduction set the amount of 10.000 
Euros for the restitution of any damages incurred and lost wages by surrogate mothers. Maria C. Vastaroucha, 
“Surrogacy Proceedings in Greece after the implementation of law 4272/2014,” Greek Law Digest, Official Guide 
to Greek Law, March 2019. http://www.greeklawdigest.gr/topics/aspects-of-greek-civil-law/item/217-surrogacy-
proceedings-in-greece-after-the-implementation-of-law-4272-2014 
8 The Article provides that measures concerning family law with cross border implications shall be established 
by the Council. See the Article at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E081 
9 Amalia Rigon and Céline Chateau, “Regulating international surrogacy arrangements - state of play,” Eu-
ropean Parliament, Briefing PE 571.368, August 2016: 1. https://www.europarl.europa.eu/RegData/etudes/
BRIE/2016/571368/IPOL_BRI(2016)571368_EN.pdf
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rights of children and dignity of surrogate mothers, that it promotes female 
exploitation and trafficking in children. Parties involved in surrogacy arrange-
ments may face criminal prosecution and sanctions. Surrogacy agreements 
and contracts are not enforceable in these countries. A legal mother is con-
sidered to be a surrogate and legal father her husband if she is married (legal 
fatherhood is often easier to be contested at courts, whereas legal motherhood 
in these countries is impossible to be contested).

2. states, which permit surrogacy (Russia, Ukraine, Greece, Georgia, the 
North Macedonia and the United Kingdom.	  In Portugal law on surrogacy 
came into effect in 2017, however, it was brought before the Constitutional 
Court in 2018 for the violation of constitutional rights and principles.) States 
in this category can be subdivided into those who allow commercial surrogacy 
(Russia, Ukraine and Georgia) and only altruistic (the UK, Greece and the 
North Macedonia, although surrogates are entitled to coverage of reasonable 
expenses). In most of these countries, intended parents are automatically reg-
istered as legal parents, surrogacy contracts are legal and valid, except in the 
UK where a surrogate will be a child’s legal parent at birth and the transfer of 
legal parenthood must be done by parental order or adoption after the child 
is born.10 Surrogacy agreements are not enforceable under UK law.

3. states which left surrogacy largely unregulated (the Netherlands, coun-
tries of former Yugoslavia except the North Macedonia, Poland, Ireland, Bel-
gium etc.). Even though there are no laws that expressly ban surrogacy, any 
legal agreement or contract on surrogacy arrangements is considered void. 
Intended parents in most of these countries are faced with the same legal ob-
stacles as in the countries where surrogacy is banned. They may be in better 
position as they may not be legally prosecuted and therefore adoption pro-
cedures may be easier.

These legal variations that exist in Europe are just an illustration of the 
complexity of surrogacy, which includes a myriad of moral and ethical views 
on family structure, welfare of children, the nature of motherhood, a dignity 
of a woman etc. In the absence of the uniformed regulation at the EU level 
and also internationally, national and sometimes even supranational courts 
such as for example the European Court of Human Rights have taken the 
role of solving legal issues arising from the international commercial surro-
gacy such as parentage and citizenship. In the international commercial sur-
rogacy arrangements states, where surrogacy is not allowed, are faced with 
10 See “Surrogacy: legal rights of parents and surrogates,” UK Government https://www.gov.uk/legal-rights-
when-using-surrogates-and-donors 



Nina Sajić

450

a “fait accompli”. Children born by surrogates in most of the cases do not 
automatically get a citizenship of the countries that they are born in, which 
means that if the country of origin of their intended parents, do not confer 
them citizenship, they are considered to be stateless. Policies concerning the 
regulation of the statute of these children vary across countries and some-
times they require intended parents to legally adopted their genetic children. 
Therefore, due to the legal difficulties in their home states, intended parents 
often fail to disclose surrogacy arrangements and only present foreign birth 
certificate to their authorities.11 

3. THEOLOGICAL AND MORAL PERSPECTIVE

Those advocating surrogacy often argue that surrogacy is not a new phe-
nomenon and that it can be traced back to biblical times. Often, they cite the 
story of Sarah and Abraham, who could not have a child of their own and 
turned to their servant Hagar to bear their child.12 Glendale argues that sur-
rogacy as a concept dates back at least 4000 years, when Rachel, who was not 
able to have children sent her husband Jacob (the father of twelve tribes in 
Israel), to her maid Bilah to bear their child.13 Stuhmke adds that surrogacy 
is to be considered as the oldest alternative to a male and female partner con-
ceiving a child by sexual intercourse.14 However, there are those who believe 
that surrogacy is quite problematic both from theological, but also from moral 
perspective. It is often seen as immoral, against God’s will, against marriage 
and dignity of a child and of a woman.

The Roman Catholic Church is against all forms of assisted reproductive 
technologies except IUI under certain circumstances.15 In 1987 Vatican is-
sued “Instruction of Respect for Human Life in its Origin and of the Dignity 
of Procreation” explaining that while biological and medical techniques and 
procedures may constitute a progress in the service of man, they also involve 

11 see for example testimony of a Croatian woman who hired a surrogacy mother in Ukraine https://www.
telegram.hr/price/moju-kcer-rodila-je-surogat-mama-iz-ukrajine-nisam-jedina-u-hrvatskoj-ali-sam-prva-
koja-govori-za-medije/
12 Surrogacy.com, About surrogacy. From the Bible to today: the history of surrogacy. Last accessed Oct 22, 
2018. https://surrogate.com/about-surrogacy/surrogacy-101/history-of-surrogacy/
13 Barbara S. Perish, “Test Tube on Trial: Let California Blaze the Trial to the Legitimation of Surrogacy,” 9 
Glendale L. Rev. No. 56 (1990): 56. 
14 Anita Stuhmcke, “Surrogate Motherhood: The Legal Position in Australia,” Journal of Law and Medicine No. 
2 (1994): 116 cited in Catherine Brown, Lindy Willmott and Ben White, “Surrogacy in Queensland: Should 
Altruism be a crime?,” Bond Law Review 20, No.1 (2008): 1.
15 In intrauterine insemination if the semen is collected by sexual intercourse. 



Conference Proceedings  /  Zbornik radova

451

serious risks and moral challenges.16 Vatican propagates that the dignity of 
human being must be respected from the beginning of his existence and that 
human embryos have identity and nature.17 Therefore, the Roman Catholic 
Church is against any research involving embryos, she forbids any acts against 
“these human beings” just as she condemns induced abortion: “it is immoral 
to produce human embryos destined to be exploited as disposable “biologi-
cal material.”18 The Church also forbids surrogacy and sees it as  “an objec-
tive failure to meet the obligations of maternal love, of conjugal fidelity and 
of responsible motherhood; it offends the dignity and the right of the child to 
be conceived, carried in the womb, brought into the world and brought up by 
his own parents; it sets up, to the detriment of families, a division between the 
physical, psychological and moral elements which constitute those families.”19

The Russian Orthodox Church and the Serbian Orthodox Church share 
the same view as the Roman Catholic Church on the assisted reproductive 
technologies. They are against all forms of assisted reproductive technolo-
gies except for the IUI, as it does not interfere with the unity of marriage.20 
Surrogate motherhood is seen against the nature and morally unacceptable, 
even when it is without financial compensation, as it destroys deep emotional 
and spiritual connections that take place during pregnancy between a mother 
and a child.21 They cannot morally justify procreation methods that are not 
in accordance with the will of “the Creator of Life.”22 For childless husband 
and wife, who have undergone chirurgical and other infertility treatment, 
they advise to accept their childless conjugal union as a “special calling.”23 
Bulgarian Orthodox Bishop of Plovdiv Nikolay equals surrogacy with pros-
titution.24 However, the Russian Orthodox Church does accept Baptism of 
an infant born to a surrogate mother as “the child cannot be responsible for 

16 Roman Catholic Church, “Respect for Human Life and the Dignity of Procreation”, 1987. 
https://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_19870222_respect-
for-human-life_en.html accessed March 29, 2020. 
17 ibid
18 ibid
19 ibid
20 Pravoslavni roditelj, “Sta zaista Crkva kaze o vantjelesnoj oplodnji (i o vecnom zivotu embriona),” April 18, 
2018. https://www.pravoslavniroditelj.org/sta-zaista-crkva-kaze-o-vantelesnoj-oplodnji-i-o-vecnom-zivotu-
embriona/ accessed March 31, 2020. 
21 ibid
22 ibid
23 ibid
24 Sofia News Agency, “Bulgarian Bishop: Surrogacy Equals Prostitution,” Orthodox Christian Laity, August, 
22, 2012 https://ocl.org/bulgarian-bishop-surrogacy-equals-prostitution/ accessed April 2, 2020. 
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the actions of its parents and is not to blame if his birth is connected with 
reproductive technology condemned by the Church.25”

The role of assisted reproductive technologies is also a well-debated issue 
in Muslim countries. There is an increasing number of Muslim scholars ad-
vocating medical fertility treatment and use of new technologies for child-
less Muslim women.26 As in some other religious societies, the social status 
of Muslim women is closely related to their procreation potential, therefore 
fertility treatment is of particular significance in the Muslim World. 27 Some 
Muslim countries such as for example Qatar and Saudi Arabia have started 
to develop their own genome programs and have financed research on hu-
man conception and manipulation of human genetic material for reproduc-
tive purposes.28 However, initially assisted reproductive technologies were 
not accepted in Muslim countries as they were seen as a challenge to God’s 
will. It was only after religious and scientific bodies and organizations is-
sued guidelines that assisted reproduction became acceptable treatment for 
infertility. The first ever-issued guidelines also known as Fatwa that permit-
ted and regulated assisted reproduction in the Muslim countries were is-
sued in Egypt in 1980 by the Mufti of Egypt allowing infertility treatment 
of Muslims, but disallowed any form of third-party reproductive assistance, 
including surrogacy. 29 Other guidelines included a Fatwa from the Islamic 
Fikh Council, Mecca 1984, the Islamic Organization for Medical Sciences in 
Kuwait, (1983), Qatar University (1993), the Islamic Organization for Educa-
tion, Science and Culture in Rabaat (2002), the United Arab Emirates (2002), 
and the International Islamic Centre for Population Studies and Research, al. 
Azhar University.30 These bodies stressed the importance of family forma-
tion in Islam and helped change the societal attitude from rejection, doubt 
and shame to openly seeking assisted reproductive technologies.31 The role 
of a third party in child creation has remained religiously unacceptable as it 

25 Pravimir, Orthodox Christianity and the World, “On the Baptism of Children Born to “Surrogate Moth-
ers,” January 2, 2014. http://www.pravmir.com/on-the-baptism-of-children-born-to-surrogate-mothers/ ac-
cessed April 2, 2020. 
26 Chokri Kooli, “Review of assisted reproduction techniques, laws, and regulations in Muslim countries,” 
Middle East Fertility Society Journal 24, No. 8 (2019): 1.
27 Gamal I. Serour, “Religious perspectives of ethical issues in ART,” Middle East Fertility Society Journal 10, 
no. 3 (2005):186.
28 Kooli, “Review of assisted reproduction techniques,” 1. 
29 ibid 6. 
30 Serour, “Religious perspectives,” 
31 Gamal I. Serour “Islamic perspectives in human reproduction,” Ethics, Bioscience and Life 3, No. 3, (No-
vember 2008): 35. 
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is seen as a form of adultery in Sunni interpretation of Islam.32  On the other 
hand, in Shi’aa interpretation changed since 1999 when Ayatollah Ali Hus-
sein Khomeini, former Supreme Leader of Iranian, issued a fatwa allowing 
third-party donation,33 which means that surrogacy is permitted as long as 
a sperm donor is recognized as a true father. Regardless of the differences in 
Sunni and Shi’aa interpretation on assisted reproductive technologies, espe-
cially their diverging views on surrogacy, they strongly believe that human 
reproduction and the need to preserve their religious and ethnic groups is of 
great importance.34 To a certain extent, Islam, as rightly pointed by Tremayne 
and Inhorn, could be seen as “facilitating factor” when it comes to assisted 
reproductive technologies, especially if we compare it with Catholicism35, but 
also with the Russian and Serbian Orthodox Churches.

All forms of assisted reproductive technologies have been examined by 
Jewish scholars and rabbis, and although they have some differences in opin-
ions, they do agree that the paramount obligation of the Jewish men and 
women is to be fruitful and multiply. Back in 1988, when there was relatively 
little experience with surrogacy, the Rabbinical Assembly Committee on Jew-
ish Law and Standards dealt with the permissibility of ovum surrogacy and 
concluded: “Tite mitzvah of having children is so great, we should not deny 
couples this opportunity.” 36 From the perspective of Judaism surrogacy offers 
the joy of parenthood and helps a man to fulfill his mandate of procreation.37 
It does not come as a surprise then the fact that Israel was the first country 
in the world to allow a surrogacy process by explicit law, while involving the 
state at its crucial stages. 38 In 1996 Israel adopted of a rather comprehensive 
and detailed law on surrogacy. The law, however, forbids sperm donation and 
bans relatives of intended parents to become surrogate mothers. The High 
Court of Justice recently ruled that the existing Law on Surrogacy in Israel 
was discriminatory towards male gay couples and has given a state a year to 

32 Soraya Tremayne and Maria C. Inhorn, “Introduction: Islam and Assisted Reproductive Technologies,” in 
Islam Assisted Reproductive Technologies: Sunni and Shia Perspectives , ed. Maria C. Inhorn and Soraya Tremayne 
(New York, Oxford: Berghahn Books, 2012): 3. 
33 ibid
34 ibid 18. 
35 Ibid.
36 Rabbi Elie Kaplan Spitz, “On the Use of Birth Surrogates,” Responsa of the CJLS 1991-2000, Marriage and 
Fertility, EH 1:3 (1997): 529.
https://www.rabbinicalassembly.org/sites/default/files/public/halakhah/teshuvot/19912000/spitz_surrogate.pdf
37 ibid
38 Etti Samama, “Within Me, But Not Mine: Surrogacy in Israel,” in New Cannibal Markets: Globalization and 
Commodification of the Human Body , ed. Jean-Daniel Rainhorn and Samira El Boudamoussi, (Paris: Éditions 
de la Maison des sciences de l’homme, 2015): 124.
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amend it, otherwise the court would revoke the law or interpret it in such a 
way “as to eliminate [its] discriminatory effects.”39

Hinduism stresses the importance of procreation and it allows surrogacy 
and other forms of assisted reproductive technologies. Surrogacy can also be 
found in Hindu mythology in the story of birth of the seventh child of De-
vaki and Vasudeva, when the embryo was transferred to the womb of Rohini 
(the first wife of Vasudev), to prevent the baby being killed by Kamsa (De-
vaki’s brother).40

Unlike most of other religions, Buddhists are not under pressure to pro-
create, especially if it can cause sufferings, and their religion teaches them to 
accept their inability to have children. Buddhism accepts surrogacy on the 
moral basis that “helping others and doing good are meritorious acts that 
make engaging in surrogacy and any suffering that might come with it ac-
ceptable if not desirable.”41 

4. FEMINIST VS. LIBERAL PERSPECTIVE 

The development of assisted reproductive technologies, especially sur-
rogacy, has led to diverging views among feminists and liberals. For major-
ity of feminists, surrogacy represents a continuation of female exploitation; 
it is a form of slavery and just another way that patriarchal society contin-
ues to have a control over female bodies. Most feminists reject a liberal idea 
that women do have a choice to become a surrogate or not, especially when 
poor, uneducated and vulnerable women are involved. Surrogacy, for a ma-
jority of feminists, represents “yet another context in which women were 
valued primarily for their sexual and reproductive capacities rather than for 
their intellect and skills.”42 Anderson argues that “when market norms are 
applied to the ways we allocate and understand parental rights and respon-
sibilities over children, children are reduced from subjects of love to objects 
of use. When market norms are applied to the ways we treat and understand 

39 Netael Bandel, Lee Yaron and Jonathan Lis, “Israel’s High Court Rules Against Surrogacy Law Excluding 
Single Men and Gay Couples,” Haaretz, February 28, 2020. https://www.haaretz.com/israel-news/.premium-
israel-s-high-court-rules-against-surrogacy-law-excluding-single-men-and-gay-couples-1.8596231 accessed 
April 5, 2020. 
40 Usha Rengachary Smerdon, “Crossing Bodies, Crossing Borders: International Surrogacy Between the 
United States and India,” Cumberland Law Review 39, No. 1 (2008):16.
41 Patricia Fronek, “Current perspectives on the ethics of selling international surrogacy support services,” 
Medicolegal and Bioethics 8 (2018): 14.
42 Elizabeth S. Scott, “Surrogacy and the Politics of Commodification,” Law and Contemporary Problems 72, 
(2009): 131
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women’s reproductive labor, women are reduced from subjects of respect 
and consideration to objects of use.”43 Anderson considers surrogacy as the 
extreme form of alienated labour, which is more about generating profits 
and reproducing sexism, rather than about generating life.44 Surrogacy ar-
rangements and transactions are according to many feminists degrading to 
women; feminists believe that the contracts were executed because “women 
were coerced by exigent circumstances or false consciousness and because 
they could not anticipate the adverse consequences of their choices.”45 In their 
opinion surrogacy contracts should be banned or at least women should not 
be bound by them.46 Feminists have been less critical of altruistic surrogacy 
as they considered it less exploitative and coercive than commercial surro-
gacy.47 However, as rightly pointed by Nadimpally, altruistic surrogacy may 
not be completely “benevolent and without its own power dynamic;” on the 
contrary, it may even render women more vulnerable, especially in patriarchal 
societies.48 There is no uniformed stand among the feminists on surrogacy; 
liberal feminists, especially in the United States, have aligned more with the 
capitalist view and argue that surrogacy represents “a women’s reproductive 
right, woman’s right to choose, a woman’s right to control her own body and 
do with it what she wills, and as an economic option for women.”49 For U.S. 
liberals and liberal socialist feminists surrogacy is “an individual woman’ s 
right necessary to what is now being called “procreative liberty.”50 		
 Liberal approaches on surrogacy emphasise the need for the state and the law 
to stay neutral towards moral and ethical standards. For example Hatzis uses 
John Stuart Mill’s principle that only harmful practices should be prohibited 
by law and that women are sovereign over their body and mind.51 According 
to liberal views, the parties involved in surrogacy arrangements are the best 
43 Elizabeth S. Anderson, Value in Ethics and Economics (Cambridge, MA: Harvard University Press, 1993) 
found in Aristides N. Hatzis, “Just the Oven: A Law & Economics Approach to Gestational Surrogacy Con-
tracts,” in Perspectives for the Unification or Harmonisation of Family Law, ed. Katharina Boele-Woelki ( Ant-
werp: Intersentia, 2003): 420.
44 ibid
45 Scott, “Surrogacy and the Politics of Commodification,” 134. 
46 ibid
47 Sarojini Nadimpally, “For Motherhood and for Market: Commercial Surrogacy in India,”
in New Cannibal Markets: Globalization and Commodification of the Human Body , ed. Jean-Daniel Rainhorn 
and Samira El Boudamoussi, (Paris: Éditions de la Maison des sciences de l’homme, 2015): 119.
48 ibid.
49 Janice G. Raymond, “At Issue: The International Traffic in Women: Women Used in Systems of Surrogacy 
and Reproduction,” Reproductive and Genetic Engineering 2, No. 1, 1989: 59.
50 Raymond, “At Issue,” 62
51 Aristides N. Hatzis, “Just the Oven: A Law & Economics Approach to Gestational Surrogacy Contracts,” 
in Perspectives for the Unification or Harmonisation of Family Law, ed. Katharina Boele-Woelki ( Antwerp: 
Intersentia, 2003): 418.



Nina Sajić

456

judges of their own welfare; therefore a contract that makes all parties better 
off should be enforced, rather than prohibited by law.52 In general, liberals 
dismiss moral arguments and socio-economic conditions that are used by 
feminists as a reason to forbid surrogacy.53 In their view a prohibition would 
be a restriction of the freedom of women rather than a protection against 
exploitation. 

In short, feminist and liberal debate comes to the following: From the femi-
nist perspective commercial surrogacy degrades women in the same way as 
does the prostitution; both surrogacy and prostitution are a form of slavery 
that exploits female body. Feminists see surrogacy as a violation of the rights 
of children and women. Liberals, on the other hand, argue that surrogacy 
represent the right to one’s personal autonomy and to prohibit the practice 
would be a violation of women’s rights to self determination.

5. CONCLUSION: 

International commercial surrogacy has allowed many childless couples 
and individuals to become parents. For many of them, even the adoption was 
not feasible, so cross-border surrogacy was the last resort after years of try-
ing to become a parent. International commercial surrogacy poses a myriad 
of challenges and risks that include potential economic exploitation of eco-
nomic vulnerable women, women of low socio-economic status, poor, often 
uneducated. Meghani points out that “human body resources” are more avail-
able and affordable in low-income countries, where “poor and vulnerable” 
populations are both available in large numbers54 such as for example India 
or Ukraine and are perceived as being more willing than citizens of wealthier 
countries to jeopardize their personal health for minimal financial reward. 
Other authors have argued that surrogacy is “based on a hierarchy of power, 
a hierarchy of nation, color, and race. In a nutshell: that it is built on global 
inequality.”55

52 Hatzis, “Just the Oven,” 416. 
53 Franziska Krause, “Caring Relationships: Commercial Surrogacy and the Ethical Relevance of the Other,” 
in Care in Healthcare Reflections on Theory and Practice, ed. Franziska Krause and Joachim Boldt (Freiburg: 
Palgrave Macmillan, 2017): 90. 
54 Zahra Meghani, “A robust, particularist ethical assessment of medical tourism,” Developing World Bioethics 11, 
No. 1 (2011): 16-29 found in Raywat Deonandan, “Recent trends in reproductive tourism and international sur-
rogacy: ethical considerations and challenges for policy,” Risk Management and Healthcare Policy 8, (2015): 112.
55 Elisabeth Beck-Gernsheim, “Danish Sperm and Indian Wombs: Fertility Tourism,” in New Cannibal Mar-
kets: Globalization and Commodification of the Human Body , ed. Jean-Daniel Rainhorn and Samira El Bou-
damoussi, (Paris: Éditions de la Maison des sciences de l’homme, 2015): 102
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As this Article shows, surrogacy involves myriad of moral, ethical and re-
ligious views, which countries take into consideration when adopting their 
legislation on surrogacy. In the majority of the European countries, surrogacy 
is not regulated at all; some have put a complete ban on surrogacy, while only 
few allow even commercial aspects of surrogacy. Many authors warn that put-
ting a complete ban on surrogacy would only “uproot, isolate and criminalize 
gestational workers, driving them underground and often into foreign lands, 
where they risk prosecution alongside their bosses and brokers.”56 

As stated at the beginning of this Article, one of the main challenges for 
a researcher on surrogacy, but also for a policy maker, is the lack of reliable 
data and reporting system. The establishment of an international surveillance 
and reporting system that would at the same time provide reliable data on all 
parties involved with obviously appropriate controls for patient confidential-
ity, would be an enormous for policy makers, clinicians, brokers, and users.57 
In the absence of that system as well as regulation at the international level, 
more needs to be done to protect women’s health, especially in less developed 
countries, and their rights and safety. Legal limbos created with variations 
in surrogacy regulations across the countries, often leave children born out 
of surrogate arrangements stateless. The Convention on the Rights of the 
Child with its over-riding principle of the best interests of the child needs 
to be implemented fully as these children can not bear the consequences of 
the actions committed by their genetic parents. Children born to surrogate 
mothers also have a right to access the information related to their identity. 
More needs to be done in the screening of potential parents in order to pro-
tect not only surrogates, but also children, especially those born with certain 
disabilities. Whether this will be done, and if so, how rapidly, will depend on 
many factors, however it is important to maintain these issues at the forefront 
of the global debate. This Article is just a small contribution in that direction. 
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